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Over the past twelve years. wireless competition has fostered innovations which
have been submitted to consumers for their judgment.

• Evolution from car phones to bag phones to lightweight portable phones.

• Evolution from mobile to fixed services. such as monitoring and control of
agricultural activities. as well as basic fixed voice service in areas without wired
telephone service.

• Evolution from analog to (multiple) digital technologies, fostering more efficient use
of spectrum.

• Evolution from primarily a voice service to a wide variety of other services such as
wireless data transmission.

By comparison, government involvement in other technologies has produced delay.

• In 1987. the FCC initiated its High Definition Television (HDTV) docket. Though
the FCC has issued many orders and notices on HDTV. no product has yet reached

. ~

Amencan consumers.'

• Since 1987. the ability of telepho~e companies to deliver video over telephone lines
has been the subject of several protracted FCC proceedings. The FCC adopted a
decision in 1992 permitting telephone companies to provide "Video Dial Tone" -­
transport and gateway functions -- under certain conditions. However, the "mother
may I" nature of the regulatory process has provided competitors with both the

See Notice of Inquiry. Docket No. 87-268, Advanced Television Systems and Their Impact upon the
Existing Television Broadcast Service, 2 FCC Red. 5125 (1987): Tentative Decision and Further Notice of
Inquiry. 3 FCC Red. 6520 (1988); First Report and Order, 5 FCC Red. 5627 (1990); Second Report and
Order. 7 FCC Red. 3340 (1992). See also Advisory Committee on Advanced Television Services. Intertm
Report (June 1988), Second Interim Report (April 1989), Third Interim Report (March 1990). and Fourth
Interim Report (March 1991).
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means and opportunity of delaying the introduction of new technologies and
senrices. thwarting the development of competition and forcing would-be competitors
to divert resources to litigation -- resources which could be better put to the
consumers' benefit. 8

• The FCC's back-and-forth decisions regarding a standard for AM stereo also created a
great deal of uncertainty on the part of investors. manufacturers. and service
providers. hampering investment. innovation. and ultimately. service to consumers.Q

• Initiated in 1985. the FCC's Computer !II docket proposed a new. detailed regulatory
structure for "enhanced" services. and it is still outstanding ten years later -- [t has
neither fostered innovation in such services. nor otherwise contributed to consumer
welfare. 10

3. Success ofthe Wireless Paradigm:
Competition Begets Competition

The dramatic growth of the wireless business, the accompanying price
decreases and technological innovation are the result of a competitive wireless
marketplace. In 1981. the FCC took the revolutionary step of creating a competitive
market structure for the new service called "cellular." But pro-competitive policy didn't
stop in 1981. The FCC changed its rules for other mobile services throughout the 1980s
and into the 1990s to encourage additional competition. Legislation passed in 1982
directed the FCC to give providers of Specialized Mobile Radio (SMR) dispatch services

8 See e.g.. Notice of Inquiry, CC Docket No. 87-266. Telephone Company-Cable Television Cross­
Ownership Rules. 2 FCC Red. 5092 (1987): Further Notice of Inquiry and Notice ofProposed Rulemaking,
3 FCC Red. 5849 (1988); Further Notice of Proposed Rulemaking, First Report and Order and Second
Further /Votiee of Inquiry, 7 FCC Red. 300 (1991); Second Report and Order, Recommendation to
Congress. and Second Further Notice of Proposed Rulemaking, 7 FCC Red. 5781 (1992). Both GTE and
Bell Atlantic litigated the prohibition on telephone company provision of video programming directly to
subscribers in their telephone service areas. which the courts have ruled violate their First Amendment
rights. The FCC has therefore recently adopted a Fourth Further Notice of Proposed Rulemaking to re­
examine the issue. See FCC News Release. Report No. DC 95-14. released January 12, 1995.
q See e.g., Report and Order. Docket No. 21313, 47 Fed. Reg. 13152 (1982) and Memorandum Opinion
and Order, 3 FCC Red. 403 (1988) (declining to adopt an AM standard); Report and Order. MM Docket
~o. 87-267.6 FCC Red. 6273 (1991), Memorandum Opinion and Order, MM Docket No, 87-267. 8 FCC
Red. 3250 (1993) (declining to adopt AM receiver standard); and Amendment ofthe Commission's Rules to

Establish a Single AM Radio Stereophonic Transmitting Equipment Standard, ET Docket No. 92-298. 3
FCC Red. 688 (Notice ofProposed Rulemaking), Report and Order, 8 FCC Red. 8216 (1993) (adopting an
AM standard).
10 See e.g., Amendment ofSection 64.702 of the Commission's Rules and Regulations. Phase I. Report and
Order. 104 FCC 2d 958 (1986), reeon. 2 FCC Red. 3035 (1987), further recon., 3 FCC Red. 1135 (1988).
second further recon., 4 FCC Red. 5927 (1989), Phase I Order and Phase I Recon. Order vacated.
California v. F.Cc.. 905 F,2d 1217 (9th Cir. 1990).

6



an opportunity to interconnect with the public switched telephone network. ll As a result.
dispatch services began evolving to look a lot like cellular service. Since then. even more
remarkable changes have occurred in the SMR industry: the FCC allocated more
spectrum. encouraged technological innovation. and permitted wide-area SMR operations
that transform SMR into "Enhanced SMR" (ESMR). a competitive cellular-like

. I'proVIder. -

Additional wireless competition begins this year:

• The FCC has allocated 120 megahertz of spectrum -- 240% of the spectrum available
for "cellular" -- to broadband "personal communications services" (PCS). The
auction. now underway. will produce up to six new wireless competitors per market.

• The FCC has allocated spectrum to Mobile Satellite Services (MSS). and in the
Spring of 1995. American Mobile Satellite Corporation is scheduled to launch its
geostationary MSS service -- using satellites to provide service to mobile
communications subscribers.

• The FCC has allocated spectrum for "narrowband PCS" services, to provide two-way
messaging, advanced paging, and data services.

• On the horizon are Low Earth-Orbiting (LEO) satellite systems. providing more
wireless telecommunications competition.

In 1993. Congress further enhanced wireless competition by directing that like
wireless services would be regulated alike. This removed the regulatory differences
between services. forcing companies to compete in the marketplace rather than before
regulators. "Regulatory parity" encouraged further competition by classifying practically
all wireless services as "Commercial Mobile Services" and mandating that the federal
government and most states forbear from substituting regulatory judgment for the

. . k 13competItIve mar et.

In 1982 and in 1993. Congress got it right. Throughout the 1980s, the FCC got it
right. In both instances, poJicymakers recognized that competitive forces and minimal
regulations create an environmentfor the growth oftremendous consumer benefits. In

11 Second Report and Order, Docket No. 20846. 89 F.C.C.2d 741, 752-53 (1982), recon. 93 F.C.C.2d IIII
(1983).
12 See e.g. Report and Order. GN Docket No. 84-1233, 2 FCC Red. 1825 (1986) (allocation); see also
Fleet Call. Inc.. 6 FCC Red. 1533, recon. dismissed, 6 FCC Red. 6989 (1991).
13 See Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103·66, Sec. 6002(b)(2)(A), 107 Stat. 312.
393 (1993). The FCC re-named these services "Commercial Mobile Radio Services" (CMRS) in
implementing Congress' directives.
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doing so. polic.vmakers developed and tested the new paradigm for telecommunications
·in the information age.

4. Success o/the Wireless Paradigm:
Competition Builds New Platforms for Universal Services

Competition fosters new platforms for the delivery of universal and ubiquitous
services. Competitive wireless services offer multiple paths for connecting with other
people -- in rural and urban locations.

For instance. as the Council on Competitiveness observed in its recent report.
Breaking the Barriers to the National Information Infrastructure. most schools lack
telephone lines in classrooms to facilitate educational services drawing upon remote video.
audio. image and text infonnation. 14 Wireless technologies are able to bring these
resources to such classrooms.

The CTIA Foundation for Wireless Telecommunications and CTIA' s members are
helping math teachers better educate their students and health care providers better treat
their patients. With its MATHUNE project. the CTIA Foundation is providing laptop
computers with cellular modems and free air time to bring state-of-the-art mathematics
education to schools nationwide. 15 This specific application provides the last critical link
between schools and the information superhighway -- a link which would be long in
coming if we required a hard-wired on- and off-ramp to that highway.

to improve the effectiveness of
teachers;
to improve the content of the
curriculum;
to accelerate the learning of
students by creating a
telecommunications-rich
environment that opens new
doors to opportunities and
resources and establishes a
foundation for life-long learning.

Providers like Southwestern Bell The objectives of the SWB Mobile
Mobile Systems are using wireless Systems Dallas school project are:

technology to improve education overalL
•putting wireless communications to work in

a Dallas school district by equipping •
teachers. administrators and custodians with
microcell-based pocket phones on a junior •
high school campus.

The Dallas experience has been
judged a success, as it fills a major void by
solving basic communications problems for
teachers and administrators alike. Using

14 "Breaking the Barriers to the National lnfonnation Infrastructure: A Conference Repon by the Council
on Competitiveness." December 1994, at 41-42 (reviewing education project demonstrations).
15 See e.g.. "NYNEX Teams Up With ThineenlWNET to Provide On-Line 'Anytime. Anywhere' Math
Education;' Business Wire. January 10, 1995.
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their phones. teachers can summon help to an unruly incident or reward a student with an
immediate call home to report a good grade. In one incident. a student having a seizure
received quick medical help in the classroom despite the fact the nearest landline telephone
was in the school office. a half-mile away.

Similar applications exist in rural. suburban and urban environments. Indeed. there
are as many applications as there are opportunities and needs for mobility -- or for efficient
and economical telecommunications. In rural areas. wireless telecommunications promises
to support educational. agricultural. and medical applications -- including support for rural
mobile emergency units and constant effective communications for rural community
hospitals. clinics. and their professional and volunteer staff.

Another demonstration project funded by the CTIA Foundation for Wireless
Telecommunications is at New York's Columbia-Presbyterian Medical Center where
wireless is providing a system of coordinated care to tuberculosis patients. This project.
done in conjunction with the New York City Department of Health and the Visiting Nurse
Services of New York City. enables visiting nurses equipped with laptop computers and
wireless modems to treat patients in their homes. 16

The Columbia-Presbyterian health care
project uses wireless communications
and networked databases to:

• coordinate the many health care
providers treating 18 patients;

• respond better to patient needs;
• ensure appropriate T8 protocols

are followed, thus reducing
treatment failures and drug­
resistant strains of T8;

• provide an infrastructure that will
be used for the treatment of other
diseases;

• ensure confidentiality of medical
records on an electronic network;
and

• evaluate and disseminate the
results of the demonstrations.

Wireless telecommunications is an
important expansion of universal
telecommunications coverage. The
competitive wireless market not only
encourages new services, but the lack of
regulation stimulates innovative
applications.

16 [n the United States. approximately 10 million people have latent TB infections and 2.000 die of TB each
year. After a long decline in TB deaths, the mortality rate has begun to climb in recent years. AIDS.
poverty. the rise in antibiotic resistant strains of TB. along with a host of health factors and social
conditions have caused this emerging public health crisis. Tuberculosis is on the rise nationwide. especially
in New York City. Los Angeles. Miami. and Washington. DC. Home care follow-up is key to ensuring
that the full course of treatment is completed.
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This exciting wireless success story is so unlike other telecommunications policy
experience that legislators and regulators often overlook the wireless paradigm when
developing policy.

Telecommunications legislation in the I03rd Congress, for instance, put the
wireless success story at risk by imposing on it regulatory policies intended for
monopolies. The policy approach of the Administration and the Senate threatened to

impose on all telecommunications carriers a "one-size-fits-all" regulatory construct. That
approach proposed to burden competitive carriers with anti-competitive rules; forcing
them to submit to and then wrestle to get out from under these burdens before being
allowed to return to competition. Such a policy approach threatens to harm consumers
and destroy jobs by discouraging investment and curtailing new competitive services.

The House Commerce Committee, on the other hand. embraced the wireless
model and exempted these competitive services from the monopoly-based regulations
applicable to other less competitive carriers. As Representative Jack Fields said at the
January 27, 1994, Hearing of the House Subcommittee on Telecommunications and
Finance: "Last year we began the process of building a national telecommunications
infrastructure when we adopted a regulatory framework for wireless telecommunications
services built upon the same concepts contained in H.R. 3636. Today we will take the
next step in the process of crafting a national telecommunications policy as we tum our
attention to the other sectors of the telecommunications industry."

On January 9, 1995, Representative Fields appeared before the Senate Commerce
Committee Hearing on Telecommunications, and stressed that the goal of
telecommunications legislation "should be to provide guidance without
micromanagement," and that "our theme will be to regulate only where absolutely
necessary and to let market forces govern." As Representative Fields declared, "by
removing statutory and regulatory bw:riers to entry, we will provide new opportunities
and new competition that will build the infrastructure of the next century."

Finally, although 42 states now recognize that competition benefits consumers
more than regulation, state regulators in eight states -- Arizona, California. Connecticut.
Hawaii, Louisiana, New York, Ohio and Wyoming -- are fighting at the FCC to resist a
Congressional mandate to open their markets fully to competition, through the continued
application of rate and entry regulation to the wireless industry. State and local regulators
are also using zoning and other permit requirements to prevent companies from building
wireless telecommunications systems.
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1. Attacking the Wireless Paradigm:
State Rate Regulation Raises Prices

In 1993. Congress preempted state rate and entry regulation because it delays
price reductions. prevents companies from offering innovative service packages. and
replaces competition in the marketplace with competition in hearing rooms. The FCC is
now hearing petitions by eight states which claim they should be exempt from this
preemption and be allowed to regulate wireless service.

A recent study by Dr. Jerry Hausman. MacDonald Professor of Economics at MIT.
demonstrates that rates in deregulated states are 15 percent lower than rates in states
which regulate. and that subscribership is higher in deregulated states. 17 Even when rates
decline in states which do regulate. rates decline further and faster in states which do
Wlt regulate.

Decline in Rates in Unregulated State v. Regulated State

~1"" NoveIIIW 1114 ~CMnge

Boston Regulated Unregulated -12.41%
$79.91 $81.99

Hartford Regulated Regulated -2.74%
$93.31 $10.75

In Boston. for instance, the price of 160 minutes of cellular service fell from
$79.91 in January 1994 -- when cellular service was still regulated by the state -- to
$69.99 in November 1994, after cellular service had been deregulated. The price of
derellulated cellular service decreased by 12.41 percent in just ten months -- far
outstripping the price decline in neighboring Hartford. Connecticut, over that same
period. where the price of rellulated cellular service fell only 2.74 percent from $93.31
to $90.75.

Regulation leads to higher prices because it alerts competitors in advance and
creates a forum -- the state Public Utilities Commission -- where the rate decrease can be
fought by procedural means. In California. for instance. resellers have repeatedly used
the PUC to stop discount and promotional plans. and a new wireless entrant used the
PUC to stop LA Cellular's proposed price reductions.

17 See Affidavit of Professor Jerry A. Hausman. September 14. 1994, filed as an attachment to CTIA
Opposition to Petition of the State Public Utility Commission, PR Docket Nos. 94-101, et al.. at 4-6.
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In California alone, in 1993, rate regulation cost consumers 5250 million in
rate decreases which the state PUC delayed or rejected. 18

Around the country, from New' England to Oregon. from Chicago to Dallas.
companies are innovating -- reducing the effective cost of cellular service by otfering
competitive prices. extended calling areas. discount calling plans. and packaged
f'J::' \9o lermgs.

But regulation denies consumers benefits. For example. "packaging" -- the
ability to combine service and equipment together -- reduces prices. The price of cellular
equipment has fallen from thousands of dollars to just a few hundred dollars. or less. In
1989. a top-of-the-1ine cellular phone could cost $3.200. Today, a similar phone might
cost $300. and the average walk-away price of a cellular phone is about $100. 20 Some
plans even lower the price ofa cellular phone to a dollar.

This is because packaging is a strategy for reducing the cost of equipment to the
consumer. one which has been recognized by the FCC. the staff of the Federal Trade
Commission. and the Department of Justice as pro-competitive and pro-consumer. 2l

California's regulators, however, have forced consumers to pay higher prices by
prohibiting packaging, and by maintaining higher equipment prices, California's
regulators have both taken money out of the consumers' pockets, and suppressed demand
for cellular service. .

18 See Opposition of AirTouch Communications to CPUC Petition to Rate Regulate California Cellular
Service. Docket No. 94-105, filed September 19, 1994, at iv. 41-47. See also Peter Sinton "How State
Cellular Rule Has Failed," San Francisco Chronicle, December 7, 1994 (shown below).
19 See e.g., "Dallas, TX: Competing Down to Landline Levels:' The RSA Newsletter. February 28.1994. at
7: see also "Cellular Users Take Heart: Competition is Cutting Rates," San Francisco Chronicle, July 7.
1994.
20 See Peter Sinton "An Inside Look at Cellular Phones," San Francisco Chronicle, December 7. 1994.

2\ See Report and Order, CC Docket No. 91-34, Bundling a/Cellular Customer Premises Equipment and
Cellular Service. 7 FCC Red. 4028, at 4030 (1992); see also Comment of the Staff of the Bureau of
Economics of the Federal Trade Commission, CC Docket No. 91·34. filed July 31, 1991: Reply Comments
of the United States Department of Justice. CC Docket No. 91-34, filed June 19. 1991.
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How State Cellular Rule Has Failed
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2. Attacking the Wireless Paradigm:
Local Regulation Limits Competition

House Speaker Newt Gingrich recently emphasized that

We have to look seriously at those areas where the national economy
requires preemption. The reason we went from the Articles of Confederation
to the Constitution was to allow preemption where necessary. As a general
rule. I want to decentralize decisions as much as I can, but clearly, for
example. when you are in a cellular system you ought to be able to be in any
cellular system in America and have it work. You can not suddenly arrive in a
dead space that has been created by a local politician for their cronies who
happen to own an obsolete investment. 22

The ability of new wireless companies to expand the competitive environment
can be hamstrung by any of 38,000 state, county and local governments who are not
prepared - or are unwilling -- to deal with requests to construct essential cell sites.
Though cellular companies have already built 15,000 cell sites, they may need to build as
many as 15.000 more over the next ten years to complete their coverage and meet
demand. The winners of the PCS licenses which are currently being auctioned off may
have to build as many as 100,000 cell sites.

!! Speech of House Speaker Newt Gingrich to Wireless '95, New Orleans, February 1, 1995.
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Local regulation frequently limits competition by impeding competitive entry.
Because the ability of wireless companies to serve consumers depends on towers and
antennas. competition is threatened when state and local regulators impose detailed
regulations which unreasonably delay or effectively prohibit construction.

Zoning regulations delay the construction of necessary system elements such
as towers or antennas, deny consumers service and increased competition, and
become the basis for extorting hidden taxes.

For example. in Collier County. Florida. Wireless One Network had to devote 18
months to acquiring and meeting rigid conditions -- including a 40 percent give-back of
land to the county for conservancy purposes. strict wetland regulations. and more -- just
to locate a tower site next to the county dJuIm. Ironically. after going through this
process. after having been "steered" to the property by the county, and after getting
permits from the county. the FAA. the FCC. the Department of Environmental
Regulation. and South Florida Water Management. to name but a few of the eleven
agencies involved -- they had to respond to still more restrictions and requirements.
Even picking the least intrusive and least ecologically sensitive site still cost a
hundred thousand dollars in unnecessary additional expenses and delayed improved
service by a year and a half.

This type of construction is critical to meeting consumer demand and fostering
competition. As the number of customers increases, the number of "cells" must also
increase in order to match capacity to demand. Cell sites must also be deployed in order
to fill-in and extend geographic coverage. Such sites cannot simply be deployed
anywhere: they must be deployed in specific locations within the geographic contour in
order to achieve full coverage. There is, indeed. a "best place" to locate these sites.
Simply moving the tower or antenna has an impact on coverage and the quality of service
available to consumers. Even when a wireless company compromises to achieve
coverage with the least environmental impact, it can still be stymied by the process -­
leaving customers with no service, or dropped and blocked calls.

Consumers are also hurt when inconsistent and unscientific state and local
rules deprive them of service and choice. Some state and local bodies have begun
adopting ordinances defining new standards for radiofrequency (RF) emissions which are
in direct conflict with federal standards. 23 In one case, the local zoning board rejected

23 See e.g.. Village of Wilmette Resolution 93-R-34. For example, zoning ordinances in Jefferson Country,
Colorado. and the City of Stamford, Connecticut. provide that more stringent state or country standards
may supplant the 1992 ANSI standard. See Jefferson County Reg. Section 2. P( 1)(a), and City of Stamford
Ordinance No. 527 Supplemental.
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its own expert's conclusion and refused to allow a cell site on the grounds that it
posed a threat to public health and safety.2~ Other governments are delaying
construction pending modification of the facilities. or barring construction for no good
reason. in spite of the fact that the facilities meet all safety standards and pose no health
risks. 25

3. Attacking the Wireless Paradigm:
Local Regulation's Hidden Taxes

The local power to zone is now being leveraged to add a usurious hidden tax to
consumers' bills. For instance. the City Council of Mobile, Alabama. recently proposed
an ordinance imposing new "wireless communication" permit requirements and fees.
including an annual "fee" per cell site of five percent of gross revenues. 26 Similar
requirements in other markets include fees of up to seven percent of gross revenues -­
with a direct impact on the consumers' pocketbooks as well as on the ability to deploy
new technologies. provide improved services, and expand coverage.

Taxation of wireless telecommunications is a growth industry. For instance.
consider the May 1994 issue of Governing magazine (the magazine of local and state
regulation, published by Congressional Quarterly) in which a full-page article promoted
pes, not as a telecommunications service for CODsumers, but as a vehicle to "make
hefty aDnual contributions to municipal treasuries." The message from the voters in
November was clear -- no new taxes. Local governments using their zoning authority to
impose hidden taxes on wireless consumers is the antithesis of what the electorate was
saymg.

2~ Rob Ryser "Tarrytown Extends Ban on Installation of New Cellular Antennas," Gannett Suburban
Vewspapers. December 6, 1994, at 3A ("We have been surprised by the board's action from the beginning.

The expert that Tarrytown hired to study.(antenna transmissions) came back and found our cellular
installation safe.").
;5 See e.g.. San Francisco City Planning Commission Resolution No. 11399 (denying KRON-TV
application to expand Mt. Sutro Tower facilities); City of West Hollywood City Council Resolution Nos.
1160 and 1161 (July (993)(denying cellular tower applications). One New York appellate court
overtUrned such a denial four years after the application was filed. finding that "the transmission from the
cell site would not affect humans. animals or any other organisms." See Cellular One v. Village of Dobbs
Ferry. 624 N.E.2d 990.992 (1993).
:6 See Mobile. Alabama. 1994 Ordinance 57-089. "An Ordinance Establishing the Requirement for a
Permit for and to Assess Fees for the Placement of Micro Cells, Pico Cells or Other Forms of Transmitters
and Receivers for the Purpose of Providing Telephonic. Telephone. Telepoint. Paging or Other Similar
Wireless Communication Services On or Within the Rights of Way and Establishing a Permitting Process
to Provide for These Devices on Commercial Property Not Zoned for this Activity," Mobile City Code

Sections 57-221 through 57-230.
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4. Attacking the Wireless Paradigm:
"Unbundled Interconnection" Threatens Investment and Jobs

The one essential fact governs: in order to have competition, jobs, and
customer benefits, it is necessary to build wireless facilities. The previous discussion
addressed how non-federal regulation thwarted that investment and, thus, competition.
But some equally wrong-headed federal proposals will have the same negative effect on
investment and competition. For instance, the policy of "unbundled interconnection·' for
wireless services has the simple and direct effect of discouraging the construction of
competitive facilities.

This regulatory proposal, which uses the ·'interconnection" label. is a genuine
threat to building out a wireless infrastructure. Under the proposed policy of
"unbundled" interconnection, a telecommunications provider is required to offer its
facilities. in a piecemeal fashion, at any technically practicable and economically feasible
point. "Interconnection" is essential to the success of telecommunications services. Any
subscriber to any service must be able to interconnect with any subscriber on any other
telecommunications service.
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• "Good" Interconnection: Current policy requires the local exchange carrier (LEC)
to provide interconnected access to the public switched telephone net\vorks to all
other telecommunications carriers. This is because they are deemed to have
bottleneck control over facilities reaching local customers. Such interconnection is
generally arranged through good faith negotiation. as opposed to the use of tariffs.

This interconnection permits wireless users to reach wired companies' customers.
as well as the customers of competing wireless companies. Thus. here in Washington.
D.C.. a Cellular One customer can reach a LEC customer. or a Bell Atlantic Mobile
customer. or a Sprint wireless customer. all through the LEC.

LEe-Wireless Interconnection Model

PeSo pcs
E5.lfR 0 0

pcs

pes

o
Ce/co

As the number of competing carriers increases, the "bottleneck" position of the
ubiquitous LEC becomes even more important. as it acts as the common "hub" for
communication. Extending the obligation of LECs to interconnect with these new CMRS
providers, subject to the same mechanism of good faith negotiations. will achieve the
desired result of communication between networks. Because CMRS providers will be
interconnected to a LEC, they will also be interconnected to each other.

In cases where direct interconnection between CMRS providers is reasonable.
that is, where it is economically or operationally more efficient than their interconnection
through the public switched telephone network. they are free to enter into such
arrangements. But such situations will vary from carrier to carrier and market to market.
depending on a variety of factors and conditions.

• "Unbundled" Interconnection: Contrast this wise policy. however, with so-called
unbundled interconnection where any party can demand of a telecommunications
carrier that they have the use of the pieces of the carriers' network so that they will
not have to build their own. The first problem is that such a policy will require a

17



large bureaucracy to implement. Mandatory unbundled interconnection will require
regulators to impose an accounting structure to police the price of individual service
"bundles." Indeed, for this reason and others, the FCC has already failed to establish
unbundled interconnection for regulated LEC services even with the benefit of such
a structure.

Tbe biaest travesty of this policy is tbat it will slow aDd uDdercut
competitioD by destroyiDg iDcentives for compaDies to eater the CMRS market aDd
build-out systems. To illustrate this point, imagine one carrier has built twelve cell sites
to cover their license area and gain a competitive advantage over another carrier which
has built only three cell sites in the area. If the second carrier could force the first to give
it unbundled access to its cell sites -- without assuming the risks which the first carrier
assumed -- then why would the second carrier ever make the investment to build its own
additional cell sites? More importantly, if the first carrier realized it would not gain a
competitive advantage by investing in those nine extra cell sites, why would it even build
them in the first place'>

Investing in a Competitive Advantage

o Celco A's cell sites

• Celco B's cell sites

In a competitive environment, companies invest in building facilities in order to
gain an advantage over competitors. Wireless service providers have been building
systems across rural America, investing in lower margin areas to create competitive
advantages, and stimulating interest in new wireless services. Why should anyo.
bwild racilities .... crate co.,etidon - paniclllarly iD rural areas - if tIIey will
immediately I.. tile co..petidve aclvantqe of tltis DeW invest...t! The unbundled
interconnection concept is a sabotage of competition -- in the name of promoting
competition, it removes the incentive to gain a competitive advantage and thus ends up
killing competition.
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The wireless industry will invest over SI billion this year to get a competitive
jump on the"other guy." To discourage that investment and destroy the jobs and
consumer benefits it would produce is folly.

5. Attacking the Wireless Paradigm:
Competitors Seek to Use Government to Limit Competition

The FCC is considering a proposal from MCI to give long distance companies the
right to demand so-called "equal" access from all wireless carriers. Congress will also be
asked to consider this matter in the forthcoming debate over telecommunications
legislation.

A. What Is "Equal" Access?

When the Bell System was broken up into long distance and local exchange
components. there was a fear that the local monopoly might thwart long distance
competition by showing undue favoritism to one specific long distance carrier. To
prevent this. the .\lodification of Final Judgment (MFJ) required that Regional Bell
Operating Company-affiliated (RBOC) local carriers would be only a conduit for the
interexchange carriers (lXCs). granting the IXCs the right to ballot the LECs' customers
to determine which long distance service provider they desired. Because of its position in
the IXC market. a similar provision was imposed on AT&T as a precondition to the
acquisition of McCaw Cellular Communications.

Thus. "equal"' access was created to ensure competition in the long distance
market. "Equal" access has no local pro-competitive effect on the monopoly carriers
which must provide it and has a noticeable anticompetitive effect on otherwise
competitive wireless carriers.

B. How Does "Equal" Access Apply to Wireless Today?

In a word -- haphazardly. "Equal" access was not originally intended to apply to
wireless services, which were not at issue in the MF1. But the coincidence in the timing
of the adoption of the MFJ and the creation of the cellular industry resulted in the
application of "equal" access to RBOC-affiliated wireless carriers. Now. wireless carriers
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affiliated with RBOCs or AT&T are required to provide "equal" access.:; No other
wireless carriers have this requirement.

The present situation is distorted and anticompetitive. One set of wireless carriers
can offer services -- such as long distance -- that their competitors cannot. The result of
these distortions is that consumers are denied their choice of additional services and
providers. Removing "equal" access from all wireless carriers and not imposing it on
new carriers is the best means of benefiting consumers by assuring competitive choice
and parity.

c. "'Equal" Access is Anticompetitive in the
"'Local Service Market"

In the local service market today, "equal" access policy distorts the marketplace
and has anticompetitive effects. "Equal" access does nothing to increase local
competition. and in fact prohibits RBOC-affiliated carriers from competing on equal
terms with independent wireless competitors and landline LECs. "Equal" access thereby
prevents some carriers from providing their customers with improved services and
reduces the competitive pressure for all wireless carriers to compete on the basis of wide
local calling areas and innovative service packages. Thus, "equal" access perversely
conflicts with Congress' decision in 1993 to foster competition by eliminating entry
barriers and heavy-handed regulations which harm consumers by denying them the
freedom to choose innovative technologies and affordable service packages.

In fact. wireless carriers compete not only with each other, but also with both
landline LEC and IXC telecommunications service providers. In part. this is a result of
the different architecture which wireless carriers have developed -- an architecture which
has no relation to the landline networks. and which recognizes no artificial regulatory
distinction between "local" and "long distance" calling areas. Wireless carriers and their
architecture focus on the needs of consumers. not flawed regulatory assumptions.

Wireless carriers are prepared to compete to meet the needs of consumers for
mobile services in a wide variety of environments, but the "equal" access policy treats
these innovative companies as if fierce competition is the last thing consumers want.
Instead of promoting competitive offerings and a give-and-take battle for the consumers'
loyalty, "equal" access distorts competition by imposing arbitrary distinctions on the
marketplace and prohibiting RBOC-affiliated carriers from offering competitive services.

27 AT&T's "equal" access obligation was imposed as a condition of its acquisition of McCaw Cellular
Communications. See Competitive Impact Statement. filed in Civil Action No. 94-01555. United States v.
AT& T Corp. and McCaw Cellular Communications. Inc .. (D.D.C. August 5. 1994).
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Even if it is a thousand miles away from its affiliated landline "bottleneck:' an
affiliated RBOC-owned wireless company' s heritage means that it will not be fully
competitive. It will be forced to reduce the size of its local calling areas to conform with
arbitrary boundaries (such as Local Access and Transport Areas or "LATAs") which have
no relation to consumer benefits.

There is an inherent conflict between such LATAs or "equal" access calling area
boundaries and a CMRS provider's calling areas. The LATA boundary for "equal"
access is a creation of the MFJ, which intended to divide landline service between local
and long distance calls. In contrast, many wireless carriers compete by offering larger
"local" calling areas to meet the needs of their mobile customers. The very notion of
dividing a mobile service into local and long distance services on the basis of the MFl"s
rules for a landline world ignores the benefits of wireless architecture and the differences
in the demands of mobile users .- facts which have led to approximately 60 MFJ waivers
i:" • I . 28tor Wire ess service areas.

The proposal to extend the "equal" access requirement to all wireless carriers will
simply compound the harm to consumers and competition. Unless identical calling
boundaries are imposed on all wireless providers. imposing "equal" access in an
environment in which carriers' service areas range from the smaller calling areas of
cellular carriers to the larger service areas of PCS and ESMR licensees (i. e., LATAs and
cellular MSAs and RSAs vs. MTAs and BTAs) will deny consumers the full benefits of a
competitive CMRS market structure by creating a "funhouse" maze of arbitrary and
distorted market boundary rules.

D. "Equal" Access is Anticompetitive in the
"Long Distance Market"

Ironically, while originally intended to insure competition in the long distance
market. an "equal" access requirement will not increase the level of either CMRS or
interexchange competition, but actually will have a number of anticompetitive effects.

First, by reducing the size of the wide-area calling regions currently provided by
some wireless carriers, "equal" access will prohibit wireless carriers from offering
consumers a competitive "long distance" alternative to the traditional interexchange
carriers, and it actually may raise the cost of wireless calls for existing customers.

Imposing "equal" access on CMRS licensees will remove actual and potential
long distance service providers from the market, while the pro-competitive alternative of

28 See Kellogg and Huber Federal Telecommunications Law (1992) at 682.
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relieving wireless carriers of "equal" access obligations will permit CylRS licensees to
provide services that guarantee lower rates to their customers. at least for calls within
their calling area. Requiring CMRS providers to divide their expansive local calling
areas into "equal"' access areas will force them to separate a long distance component
from their service offerings to customers. The result will be that customers who now
receive the benetit of such wide-area service for onlv the basic airtime charee will be
forced to pay more. since there must be some additional charge for long distance. 29

Thus. imposing "equal" access will harm CMRS subscribers by limiting the scope of
their basic-rate calling areas and by requiring them to pay "long distance" charges in
addition to basic air time rates. Such increased rates may make actual or potential service
providers' wide-area offerings uncompetitive.

It is well-known that traditional regulatory policy tools are two-edged. For
example. \vhile a tariffing requirement is effective in constraining the ability of a firm
with market power from using its power in an anticompetitive fashion. the FCC often has
acknowledged that in a competitive market tariffs actually have an anticompetitive effect
since they impede innovation. dampen competitive forces, and facilitate price stability.

Regulators' traditional policy tools have the opposite and unintended effect of
constraining competition in a competitive market. This is widely accepted and is
"mainstream" regulatory theory -- indeed. it serves as the foundation of the FCC's
detariffing of cellular and CMRS in the C\1RS Second Report and Order. 3o "Equal"
access is just like a tariffing requirement in this regard: it has served well as a tool to
constrain LECs from exercising market power to skew the results of a competitive long
distance market. but it actually will work against the development of a competitive
CMRS local and long distance market.

"Equal" access will frustrate the workings of a competitive CMRS market for a
number of reasons. First. as noted above. it will remove real and potential competitors
from the long distance market. Second. it will frustrate the ability of long distance
providers to pro-competitively integrate wireless and long distance services. It is a given
that within two years, there will be far more CMRS providers in each market than there
are major long distance carriers.31 Both AT&T and Sprint already have announced
strategies to extend their "brand" identity to local wireless services, a strategy which MCI
and other long distance carriers have said they too will adopt.

29 Sections 201 and 202 of the Communications Act probably would prevent CMRS providers from
offering "free" long distance to their customers. since rates must be cost-based and non-discriminatory.
30 See Implementation o/Section 3(n) and 332 ofthe Communications Act. Regulatory Treatment o/Mobile
Services. GN Docket No. 93-252. Second Report and Order. 9 FCC Red. 1411. at paras. 177-79 (1994)
(ClvfRS Second Report and Order), Erratum. 9 FCC Red. 2156 (1994).
31 Two years is the absolute minimum time the FCC will need to complete the rulemaking process and

permit an 18 month transition period to equal access.
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In general. absent a market failure, competition policy will not interfere \vith a
tirm's decision to attempt to be more efficient through vertical integration. Thanks to the
on-going spectrum auction, the structure of the CMRS market will guarantee consumers
more choice in their selection of a local wireless access provider than they now have in
long distance carriers. 32 But "equal" access will work to distort and defeat the grO\.vth of
competition.

This is the irony of "equal"
access: designed to promote long distance
competition in a monopoly marketplace,
"equal" access has no pro-competitive
effect on the level of wireless
competition. In fact. "equal" access
actually has anticompetitive effects in
both local and long distance markets.

The facts demonstrate that where
"equal" access is imposed on
cellular carriers, customers pay
more. When Bell Atlantic Mobile
purchased the non-wire line cellular
company in Arizona, that company
had no "equal" access requirement.
Vet because of its bloodline, Self
Atlantic Mobile was forced by the
MFJ to tear down the facilities
connecting Tucson and Phoenix, and
customers were forced to pay a long
distance carrier for calls between
cities that, previously, had been
"local" calls.

E. "Equal" Access Raises Consumers' Bills

"Equal" access in the wireless industry is already needlessly costing
consumers hundreds of millions of dollars in charges for "long distance" service. 33

Imposing "equal"' access industry-wide will cost consumers hundreds of millions of
dollars more in unnecessary charges.

32 In contrast to the three (or three and a halt) major long distance carriers. there will be at least six CMRS
providers (two cellular carriers. at least one ESMR licensee. two 30 MHz MTA-based PCS carriers. and
one 30 MHz BTA-based PCS carrier) in every local CMRS market by the time equal access could be
imposed on all CMRS providers.
33 See Memorandum of the Bell Companies in Support of Their Motion for a Modification of Section II of
the Decree to Permit Them to Provide Cellular and Other Wireless Services Across LATA Boundaries.
filed in Civil Action No. 82-0192, United States v. Western Electric Co., et al., (D.D.C. June 20. 1994). at
3.24-25 and affidavits referenced therein.
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CELLULAR__

Where cellular carriers can treat "long
distance" as part of their basic sen'ice,
customers pay less. Right here in
Washington. a call to Baltimore is charged long
distance rates on the landline network. but it is
a local call on wireless. Wireless carriers are in
a position to expand that kind of competitive
benetit to consumers. Many wireless
companies. for instance. offer toll-free wide
area calling. or special programs of unlimited
long distance at no additional charge. for a nat
monthly fee.

Company Name Totl-Free Wide Calttng NattonwIde Long Distance
A.....

AirTouch Free Nationwide Long
Cellular Distance for New

Subscribers
Atlantic Cellular New Hampshire, New York, $15 a month Nationwide

Vermont Calling
CommNet Colorado, Idaho, Iowa,
Cellular Montana, North Dakota,

South Dakota, Utah,
Wyoming

GTE MobiiNet California, Florida, Indiana,
Ten,.._, Texa.

Horizon Cellular Kentucky, West Virginia $9.99 a Month Nationwide
Calling

Rural Cellular Minnesota, South Dakota
Corporation
Vanguard Maine, New Hampshire, $9.95 a Month Nationwide
Cellular West Virginia Calling
Wireless One Florida, Ohio, Pennsylvania,
Network West Virginia
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F. "Equal" Access Relates to Yesterday's Technology

.-\s previously explained. the architecture of the wireless infrastructure blurs the
distinction of ··long. distance" as a separate service. In order to understand this issue it is
necessary to understand the evolution of telecommunications technology which wireless
represents.

\\'hen wireline telephony \vas introduced over 100 years ago. the technology of the
day required a multiplicity of switchboards (and later automatic switches) to connect one
phone with another. Prior to the invention of repeaters. voice messages would only carry
short distances. Thus. because of technology limitations. telecommunications remained a
\'ery local sen'ice. The desire to interconnect these local exchanges ultimately led to the
creation of separate long distance capacity. with separate charges. A call would go from the
local switch to a long distance carrier for delivery to another local switch and then to the
customer.

Filure 1-3 Elements of a Telephone System
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The infrastructure built by the wireless industry to serve the needs of its mobile
customers blurs the distinction between "local" and "long distance" calls. Here. for
instance. is a map of how the switching is done in South Dakota by CommNet Cellular. Inc.
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SD

If a wireless subscriber in Mobridge, SD, wants to order a pizza from a few blocks
away the call is hauled to Sioux Falls where it is switched and then hauled back to
Mobridge. All in an infinitesimal amount of time. This apparently "long distance" call
actually reflects the superior economies of the architecture of wireless telecommunications.

Now consider a call from Mobridge to Sioux Falls. Previously, wired technology
dictated that the call was long distance -- but is it any more? CommNet's wireless
infrastructure has made long-distance and long distance charges a relic of yesterday's
technology.

Now consider a long distance carrier -- enjoying increasing rates in recent years -- it
is not too happy about these technological advances which provide customers with a more
attractive service. The solution: Have the government impose "equal" access on all
wireless carriers. That way, the long distance carriers can take advantage of an idea that
was developed to encourage long distance competition in a bottleneck wireline local
exchange environment. and use it to discourage long distance entry and competition from
competitive wireless companies.

G. "Equal" Access is Anti-New Technology and Services

The "equal" access paradigm has the additional flaw that it simply does not work
with certain new technologies and wireless services. "Equal" access does not work with
such services as satellite-provided CMRS, with some IS-41 features (such as "Look­
Ahead Busy" functions), and new non-voice services, including wireless data services
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like Cellular Digital Packet Data (CDPD). as the Department of Justice acknowledged in
its Consent Decree and Competitive Impact Statement on the ~lcCaw-AT&T

. .. 34
acqUlSltlOn.

In fact. "equal" access threatens innovation. The whole world is going digital for
voice. \'ideo and data applications -- and a preferred method of delivery is "packetized
data." The wireless industry has developed a new packet data standard -- CDPD -- which is
now being implemented. CDPD is a computer-based service that is not designed for an
"equal" access world. CDPD is a "connectionless" service -- meaning that the packets of
data travel along different paths to their destination where they are reassembled under the
Transport Control ProtocollIntemet Protocol (TCPiIP). Connectionless data services such
as CDPD. unlike voice service. have no deterministic call duration. Therefore. packet
networks. unlike the Public Switched Telephone Network (PSTN), are not "equal" access
compliant nor capable. Billing is dependent on the data transmitted. not the duration of the
call made.

The services the Department of Justice has identified are just the tip of the
iceberg. "Equal" access will mean that the FCC will be involved in passing judgment on
every new wireless service and technology, delaying introduction for years until it
completes its review on the application or non-application of "equal" access rules on a
service- and technology-specific basis. Such regulatory impediments are clearly
inconsistent with the FCC's obligation to encourage the availability of new
technologies. 35

H. "Equal" Access Means Huge Regulatory
and Administrative Burdens

Regulatory burdens imposed by the FCC may be warranted where there is a clear
marketplace need for regulation. In this case. where there is no need. it is quite clear that
imposing "equal" access requirements on CMRS providers will impose significant
regulatory burdens that outweigh any benefits.

First, the FCC must conduct a line-drawing proceeding to define where equal
access obligations begin. While there are any number of choices -- (1) LATAs, (2)
LATAs as modified for BOC-affiliated cellular systems by order of the District Court for
the District of Columbia, (3) cellular MSAs and RSAs, (4) state lines, (5) SMR service
contours, and (6) Rand-McNally MTA's and BTA's -- they are all, by necessity, arbitrary

34 See Competitive Impact Statement. filed in Civil Action No. 94-01555. United States v. AT&T Corp.
and McCaw Cellular Communications. Inc .. (D.D.C. August 5, 1994), at 21-22.
35 Congress imposed this obligation when it added Section 7 to the Communications Act. See 47 U.s.c.
Section 157.
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in their application, and needlessly discriminatory in their application across CMRS
s.ervices, which the FCC has decreed should be pennitted to compete on the basis of
regulatory parity despite disparate licensing schemes. Ultimately, if governed by the
MFJ principles for "equal" access, the goal of such service boundaries must be to divide
local and long distance calling. While the FCC certainly can develop "equal"' access
boundaries. it will require multiple rulemakings and, as described above, result in a
lessening of CMRS competition.

Nationwide, there is a maze of
boundaries, made up of 194 LATAs,
734 MSAs and RSAs, 493 BTAs, and
51 MTAs. In those 1,472 service
areas, there are at least 3,818
licenses •• not counting the regional
and nationwide narrowband PCS,
paging, SMR and ESMR licenses.
Coming up with a scheme that takes
account of these widely different
service areas, and the ability of
wireless companies to develop
innovative new services and to link
service areas using satellites and
other arrangements, would tax the
ability of a design genius -. and
cripple the ability of competitors in
the marketplace to adopt new
technologies, and deliver innovative
new services to their customers.

Second, \vith long distance service
providers seeking to integrate their services
with CMRS services. the FCC continually
will be called upon to detennine the rules
and limits of an "equal" access provider"s
duty of non-discrimination. Each new and
pro-competitive bundle of service offerings
will bring regulatory challenges from rival
long distance providers who will use the
FCC's administrative procedures to try to
thwart the availability of a new service
rather than attempt to match it in the
marketplace.

Third, as the FCC knows from its
decade of experience with LEC-provided
"equal" access, even a successful "equal"
access regime generates complaints, most
recently highlighted in the FCC's action
against carriers" "slamming" customers from
one long distance carrier to another.

From June 1993 through June 1994, when the cellular industry had an
average of 16,175,312 customers nationwide, the FCC received only 245 customer
complaints. That is a customer satisfaction record any industry would envy. The
FCC is inviting customer confusion and unhappiness with rules that will further
complicate a customer's selection of new service providers and service options, and
needlessly frustrate carriers' efforts to meet their customers' needs by integrating their
service offerings.

Ironicallv, in the face of all the trouble involved in creating and imposing
"equal" access 'on wireless carriers, we have no evidence that consumers like it or
want it. Surveys indicate consumers have not demonstrated much interest in "equal"
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access.36 And this makes sense. since consumers save money without wireless "equal"
access. ~ot a single v;ireless carrier that "vas not legally obligated to do so has ever
offered "equal" access to its customers. In a business as fiercely competitive as cellular.
if offering "equal"' access responded to a customer need. carriers would have done so
years ago.

LATA Boundari••

"Equal" Access
boundaries will
balkanize service
areas and harm
consumers.

LATA. + MTA8I8TA.

J~ See Comments of AirTouch Communications. CC Docket No. 94-54, filed September 12, 1994, at 4-6.
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